
Rutland Herald v. City of Rutland v. AFSCME Council 93, Local 1201, 2010-344 
9:30 a.m. – 10:00 a.m. 
 
  Three Rutland City Police Department employees were accused of viewing child pornography 
while on duty and were disciplined or dismissed following internal investigations.  The Rutland 
Herald requested that the City release documents related to these employees pursuant to 
Vermont’s Public Records Act (PRA), 1 V.S.A. §§ 315-320.  The City, however, argued that 
some of the requested material was subject to exemption from release under the PRA because it 
related to detection and investigation of a crime and involved personal documents related to the 
officers’ employment.  The trial court held that most of the documents in question had to be 
disclosed under 1 V.S.A. § 317(c)(5) because that exception to the PRA “appears to have a 
temporal limitation” and “only applies during the course of an investigation,” whereas the 
records in question related to the “management and direction of a law enforcement agency.”  The 
trial court also concluded that the police department’s handling of internal investigations was an 
interest “of the highest degree,” and thus, the documents had to be disclosed.  On appeal, the 
City contends this interest could be safeguarded by use of redacted records and that the lower 
court failed to perform the required balancing test between the public’s interest in overseeing 
government decisions and the right to privacy in one’s personal and economic pursuits.  
 
Rutland Herald v. Vermont State Police & Office of Attorney General, 2010-434 
10:00 a.m. – 10:30 a.m. 
 
  This case resembles Rutland Herald v. City of Rutland, described above.  In January 2010, the 
Vermont State Police (VSP) learned that one of its employees might be in possession of child 
pornography.  The VSP conducted an investigation, searching the employee’s residence, and the 
following day the employee committed suicide.  The Rutland Herald, pursuant to the Public 
Records Act, 1 V.S.A. § 315-320, requested disclosure of all documents and records connected 
to the investigation.  The State declined to produce any of these materials, and the Herald sought 
declaratory relief.  The trial court granted the State’s motion for summary judgment, concluding 
that the express exemption in 1 V.S.A. § 317(c)(5) for records compiled in a criminal 
investigation applied to the records in question.  The court also found that materials connected to 
a related inquest were exempt under 1 V.S.A. § 317(c)(1) and 13 V.S.A. § 5134 as records 
designated confidential by law.  On appeal, the Herald claims: (1) the records in question should 
be made public under the PRA; (2) in the alternative, the PRA’s exemptions should be found 
unconstitutional under the United States Constitution’s First Amendment and Chapter I, Article 6 
of the Vermont Constitution; and (3) the Court should order disclosure of inquest materials. 
 
In re JLD Properties of St. Albans, LLC, 2010-097 
11:00 a.m. – 11:30 a.m. 
 
  This case involves a development project that has been the source of conflict for over a decade: 
the proposed construction of a Wal-Mart in the Town of St. Albans.  In 1993, a development 
group applied for an Act 250 permit to build a 126,000 sq. ft. Wal-Mart.  The District 
Commission issued the permit, but the Environmental Board reversed.  The Vermont Supreme 
Court affirmed the Environmental Board’s decision.  In 2005, JLD Properties, the successor-in-
interest to the original development group, filed new zoning and Act 250 permit applications to 



build an approximately 147,000 sq. ft. Wal-Mart on the same site.  The Town Development 
Review Board (DRB) approved the project, and in May 2008, the District Commission approved 
the Act 250 application.  The Environmental Court affirmed these decisions.  On appeal, the 
appellants—including the Vermont Natural Resources Council, some adjacent landowners, the 
Northwest Citizens for Responsible Growth, and numerous members of the Town and adjoining 
municipalities—argue that the Environmental Court erred in: (1) affirming the site plan and 
conditional use approval despite obvious conflicts of interest on the part of several DRB 
members; (2) deciding that the project conforms to a provision of the Town zoning bylaws 
requiring the project be compatible with “adjacent land uses (especially agriculture)”; and 
(3) upholding the Act 250 approval by erroneously allowing JLD Properties to reapply for an 
already-denied Act 250 permit and finding Wal-Mart would not be responsible for any secondary 
growth.   
 
 
State of Vermont v. Jeremy Robitaille, 2010-078 
1:00 p.m. – 1:30 p.m. 
 
  After holding up a pharmacy, armed with a toy pistol, defendant was arrested and charged with 
one count of assault and robbery.  While in custody at the police station, the arresting officer 
read defendant his Miranda rights.  Defendant indicated that he did not wish to speak to the 
officer and invoked his right to counsel, although he did not request a specific attorney.  The 
officer did not contact a public defender on his behalf.  After invoking his rights, defendant 
remained at the station, awaiting transport to another facility.  Shortly thereafter, he initiated 
conversation with the officer, asking what kind of deal the officer thought defendant could 
receive.  The officer replied that only the State’s Attorney could make a deal, but that it might 
help if defendant cooperated.  Defendant then indicated he would talk to the officer.  After again 
being informed of his Miranda rights and asked if he wanted a lawyer, defendant stated that he 
did not want a lawyer and signed a written Miranda waiver.  Defendant then gave a statement to 
the officer.  Before trial defendant filed motions to exclude this statement, arguing that (1) the 
officer had failed to contact a public defender for him as required by the Vermont Public 
Defender Act, and (2) his statement was obtained in violation of his Miranda rights and the 
Vermont Public Defender Act.  The Public Defender Act requires an officer to notify a public 
defender at the “commencement of detention” if the detainee does not have an attorney and does 
not “knowingly, willingly and voluntarily waive his or her right to have an attorney.”  
13 V.S.A. § 5234(a)(2).  The trial court denied the motions, and defendant entered a contingent 
plea.  Defendant appeals raising similar arguments to those made in the trial court. 
   
Rathe Salvage, Inc. v. R. Brown & Sons, Robert & Stephanie Brown, 2010-356 
1:30 p.m. – 2:00 p.m. 
 
  For years, R. Brown, a scrap metal transporter paid Rathe Salvage, a salvage yard, to crush its 
junk vehicles and transport the scrap metal to a steel mill for sale.  The transporter would inform 
the salvage yard of the weight and pay the salvage yard accordingly.  The salvage yard 
determined that the transporter appeared to be underreporting the loads’ weight and sued, 
alleging fraud, breach of contract, and trespass.  In discovery, the salvage yard requested that the 
transporter provide weigh slips from the steel mill where the transporter sold the scrap metal.  



The transporter refused, leading the trial court to enter default judgment for the salvage yard.  On 
appeal, the Vermont Supreme Court reversed, holding that the transporter did not possess the 
records and had no legal obligation to obtain them.  After the case was remanded for trial, the 
jury returned a verdict in favor of the salvage yard.  The transporter again appeals, arguing that 
there was insufficient evidence to support the verdict.  Alternatively, it requests a new trial 
because: (1) in its closing argument plaintiff’s attorney noted that the transporter’s attorney had 
not obtained the weigh slips from the steel mill, and the court denied the transporter’s objection 
and request for a jury instruction that the transporter was under no legal obligation to obtain 
records from the steel mill; and (2) the court denied the transporter’s motion to allow the 
testimony of a polygraph expert who examined the transporter.  The transporter argues that this 
presents a broad question: whether a polygraph expert’s report may be admitted as reliable 
scientific or technical evidence in a civil trial, or whether such evidence is inadmissible per se 
because it preempts the jury from making its own determination of a witness’s credibility. 
 
Paul Blanchard v. Goodyear Tire & Rubber Co., 2010-250 
2:30 p.m. – 3:00 p.m. 
 
  In 2005, doctors diagnosed plaintiff, Paul Blanchard, with a rare form of blood cancer, non-
Hodgkin’s Lymphoma (NHL).  Plaintiff filed this toxic tort action against Goodyear, claiming 
that discharge from its tire plant in Windsor, Vermont, caused his disease.  As a child, plaintiff’s 
house abutted the plant, and he would often play in a nearby field which sloped down from the 
plant.  According to plaintiff and several other witnesses, the grass on the field often had a 
grayish hue and an odorous oily substance filled a nearby ditch.  Though no one can state 
conclusively the exact cause of a particular case of NHL, several chemicals, including benzene, 
have been linked to the disease.  Goodyear admits to having used benzene in its manufacturing, 
but has no records of when it was used, how much was used, or whether and how much of the 
chemical seeped into the surrounding environment.  The trial court granted summary judgment to 
defendant, holding that plaintiff could not prove causation because he did not properly establish 
that the benzene concentrations in the field was sufficient to cause his NHL or that Goodyear’s 
use of benzene itself caused the injury. 
 
Richard Daniels, Mascoma Savings Bank v. The Elks Club, et al., 2010-181 
3:00 p.m. – 3:30 p.m. 
 
  The Hartford Elks were accused of discriminating against several women by denying them 
membership.  In an earlier proceeding, affirmed by the Vermont Supreme Court, these women 
and the Vermont Human Rights Commission sued the Elks and won instatement into the Elks 
Club and a monetary judgment of approximately $450,000 on the theory that the Elks were a 
place of public accommodation.  The Elks did not have the liquid assets necessary to pay the 
judgment, so a lien was put on their property, including the Elks’ Lodge.  This lien was junior to 
a preexisting mortgage on the facility, originally owned by Mascoma Bank (Mascoma).  In 2008, 
Richard Daniels, an Elks trustee, purchased the mortgage from Mascoma and moved to foreclose 
on the property, claiming the Elks had defaulted on their payments.  The Elks’ junior creditors, 
including the successful plaintiffs in the earlier action and the law firm that had defended the 
Elks in that previous suit, opposed the foreclosure.  The trial court granted summary judgment in 
favor of Daniels.  On appeal, appellants, including the junior creditors, argue that: (1) Daniels, 



Mascoma, and the Elks colluded in the foreclosure action and inflated the value of the mortgage, 
which will likely result in less money remaining for the junior lien holders when the property is 
foreclosed; (2) the Elks should be considered unincorporated, meaning Daniels, among others, 
would be personally liable for the debt; and (3) Daniels does not actually own legal title to the 
mortgage, having assigned it to Mascoma, and thus, he has no authority to foreclose.  In addition, 
appellants claim the mortgage Daniels held was extinguished, since as a member of the Elks, he 
was also liable for paying the mortgage. 
 


